
Hong Kong is a prime location for international legal and 

dispute resolution services, with the 2021 International 

Arbitration Survey released by Queen Mary University of 

London in May 2021 ranking Hong Kong as the third most 

preferred seat for arbitration worldwide. This impressive 

achievement comes as no surprise to Mr Justin D’Agostino, a 

leading international arbitration lawyer who started practising in 

Hong Kong in 2009 and is now the Chief Executive Officer 

(CEO) of international law firm Herbert Smith Freehills.  

Mr D’Agostino has witnessed and contributed to Hong Kong’s 

rapid development into an international arbitration centre.

To explain this success, Mr D’Agostino says: “Parties 

choose Hong Kong because it is a great place to arbitrate. It 

has everything they need: world-class facilities, quality 

arbitration lawyers and arbitrators, excellent arbitration law, and 

courts that support the process. Hong Kong has grown steadily 

to become one of the world’s leading seats.” Mr D’Agostino 

adds that this excellent combination of facilit ies, legal 

framework and world-class practitioners continues to attract the 

most complex and high-value cases to Hong Kong.

Hong Kong’s legal framework has laid a solid foundation 

for its development into the international legal and dispute 

resolution services hub that it is today. The Basic Law 

guarantees the rule of law and preserves Hong Kong’s 

common law system, which follows the same legal tradition as 

the world’s major economies and aligns with international 

business rules. Hong Kong’s arbitration system is among the 

most sophisticated in the world with the Arbitration Ordinance 

modelled on the United Nations Commission on International 

Trade Law (UNCITRAL) Model Law. It provides the legal basis 

for Hong Kong’s arbitration regime, containing detailed 

provisions that govern various aspects of arbitration including 

arbitration agreements, the composition and powers of arbitral 

tribunals, conduct of arbitral proceedings, and recognition and 

enforcement of arbitral awards.

In addition, arbitral awards made in Hong Kong are 

recognised and enforced internationally through the application 

of the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards 1958 (New York Convention), and on 

the Mainland and Macao through bilateral arrangements. The 

courts in Hong Kong deliver judgments from time to time 

clarifying specific provisions and application of the Arbitration 

Ordinance, many of which have also been uploaded by the 

UNCITRAL to its Case Law on UNCITRAL Texts (CLOUT). 

Importantly, Hong Kong is the first arbitral seat outside the 

Mainland where parties can apply to Mainland courts for interim 

measures in support of arbitral proceedings __ reinforcing  

Hong Kong’s strong position as a seat of choice for China-

related disputes.Justin D'AGOSTINO
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Mr D’Agostino highlights that a challenge faced for all 

arbitral seats is that most arbitrators are lawyers with only a few 

people from other professions. “People do not realise that 

arbitrators need not be lawyers,” he says. “We talk about this 

with our clients and to industry bodies based in Hong Kong, to 

increase the share of arbitrators from other professions.” The 

Government is dedicated to attracting, nurturing and retaining 

top legal and dispute resolution talent in Hong Kong including 

through the Dispute Resolution Professionals and Transactional 

Lawyers in the Talent List and the Pilot Scheme on Facilitation 

for Persons Participating in Arbitral Proceedings in the city.

Having been a visiting professor at Tsinghua University for 

many years, Mr D’Agostino has taught courses on international 

arbitration and is familiar with the arbitration systems of Hong 

Kong and the Mainland. They have a lot in common in his view: 

“Hong Kong and Beijing, Shanghai and other major centres on 

the Mainland benefit from strong government support for 

arbitrat ion. They also benefit from thriving arbitrat ion 

communities that understand and promote international best 

practice. Judges in both Hong Kong and the Mainland are 

familiar with the arbitral process and their role in supporting 

arbitration.” At the same time, there is a major difference 

between the two systems: “A key difference is the underlying 

arbitration law. Hong Kong is an UNCITRAL Model Law 

jurisdiction while Mainland China has its own arbitration law.” 

Mr D’Agostino notes that the Mainland has recently proposed a 

number of amendments to its law that would bring it further into 

line with international best practice.

Another form of dispute resolution that has been gaining 

popularity in recent years is mediation. Mr D’Agostino, who led 

the Herbert Smith Freehills global disputes practice for many 

years before becoming CEO, speaks positively of mediation.  

“It can be very effective in saving parties’ costs and time and 

preserving their commercial relationships. Parties can and do 

agree to mediate before they arbitrate and we encourage our 

clients to consider mediation whenever possible.” But he adds 

a caveat: “In our experience, parties will mediate, if they are 

open to that solution, whether or not it is required. If they are 

not open to this solution, compulsory mediation does not 

always produce the results needed and can delay a final 

resolution.”

Mediation is developing healthily in Hong Kong, with the 

Mediation Ordinance setting out detailed rules governing the 

mediation process and the Hong Kong Mediation Accreditation 

Limited (HKMAAL) setting standards for accrediting mediators 

and approving mediation training courses. Hong Kong also 

participated in the establishment of the Guangdong-Hong 

Kong-Macao Greater Bay Area (GBA) Mediation Platform. The 

accreditation standards and Code of Conduct Best Practice for 

GBA mediators came into effect on 30 December 2021.

Hong Kong is a prime venue for resolving international 

commercial disputes and has been promoting international 

mediation, in particular in the area of investor-state mediation. It 

is a very attractive and effective means of dispute resolution 

between investors and states, focusing on common interests 

whilst preserving relationships. With a view to building up a 

team of investor-state mediators in Asia to handle international 

investment disputes, the Government has brought to Hong 

Kong a regular capacity building programme on investor-state 

mediation in collaboration with renowned international bodies, 

nurturing well-trained and professional mediators to facilitate 

investors and states to reach mutually beneficial, creative and 

forward-looking settlement arrangements.

Mr D'Agostino (second right) is a member of the Third Party Funding for Arbitration  
Sub-committee of the Law Reform Commission, which released a consultation paper in 
2015 proposing that third party funding for arbitration taking place in Hong Kong should 
be permitted under Hong Kong law, with a view to promoting the development of 
arbitration in the city. Third party funding of arbitration in Hong Kong has come into full 
effect since 1 February 2019.

Mr D'Agostino (left) attended an International Women's Day 
panel in 2019 and exchanged views with the Secretary for 
Justice, Ms Teresa Cheng, SC (centre).

Mr D'Agostino (centre) says 
that mediation is developing 
healthily in Hong Kong, with the 
Mediation Ordinance setting 
out detailed rules governing the 
mediation process.
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In the modern world, innovation 

and technology (I&T) are too influential 

to be ignored. When arbitration was 

first introduced in Hong Kong in the 

1980s, information technology was in 

its infancy; some four decades later, 

as Hong Kong has become a famed 

international arbitration hub, I&T has 

become essential to our lives. To  

Mr D’Agostino, arbitration and I&T do 

not only co-exist, the latter has done 

and can st i l l do a lot to improve 

arbitration and indeed the whole 

dispute resolution framework. He says: “Technology-assisted 

dispute resolution methods are gaining in popularity and 

importance - and users of arbitration are eager to learn more 

and to experiment. We are starting to see the efficiencies that it 

provides leading to lower costs, as part of the process can be 

automated or simplified by technology. This helps smaller 

businesses, which may have smaller value disputes.”

Recogn is ing the impor tance o f techno logy, the 

Government has been refining its alternative dispute resolution 

(ADR) platform and promoting innovative dispute resolution. In 

2018, Electronic Business Related Arbitration and Mediation 

(eBRAM) was established to provide cutting-edge lawtech 

services. With Hong Kong joining the APEC Collaborative 

Framework on Online Dispute Resolution in April 2020, eBRAM 

launched a set of procedural rules for online dispute resolution 

(ODR) t a i l o r-made fo r t he f r amework , p rov id ing a  

one-stop-shop for e-mediation and e-arbitration. “The 

framework allows businesses to benefit from technology-

assisted dispute resolution methods and is particularly popular 

among micro, small and medium-sized enterprises,” Mr 

D’Agostino says. “eBRAM and similar initiatives can be very 

helpful for parties who want to resolve disputes quickly and 

more cheaply than by traditional methods.”

The opportunities do not end 

here. As Mr D’Agostino points out, 

O D R c a n b e u s e d a c r o s s  t h e 

boundary, and besides devising 

services on its own platform, eBRAM 

has worked together wi th o ther 

dispute resolution service providers, 

such as the Hainan International 

Arbitration Court, the China Maritime 

Arbi t rat ion Commission and the 

Shenzhen Cour t of Internat ional 

Arbitration, in facilitating the use of 

ODR for these institutions. “At the 

m o m e n t ,  O D R i s  m o s t  a p p ro p r i a t e f o r  l o w - v a l u e , 

straightforward claims such as consumer disputes with 

suppliers. High-value or commercial claims are still best 

handled by more traditional forums, but investments in 

technology may well change that,” Mr D’Agostino says.

Despite increasing global competition from other arbitral 

centres, Mr D’Agostino is confident that arbitration and ADR in 

Hong Kong will continue to grow and develop. In its National 

14th Five-Year Plan, the Central People’s Government 

expresses support for Hong Kong’s continued status as a 

centre for international legal and dispute resolution services in 

the Asia-Pacific region, and this is the very direction towards 

which the HKSAR Government’s efforts - such as encouraging 

international legal dispute resolution institutions to establish 

off ices in Hong Kong, promot ing in ternat ional legal 

co-operation and exchange, and invit ing international 

organisations to hold decision-making meetings in the  

city - have been directed. With all these favourable policies as 

well as the many strengths and competitive advantages that 

Hong Kong possesses, Hong Kong’s status as an international 

arbitration and dispute resolution centre will be reinforced. As 

Mr D’Agostino puts it: “The Government’s stated commitment to 

both legislative and technological enhancements will do much 

to retain and grow that reputation.”

Mr D'Agostino points out that many small and medium-sized 
enterprises have benefitted from Hong Kong's participation in 
establishing an ODR framework.

With more and more cases selecting Hong Kong as 
the seat of arbitration, Mr D'Agostino (right) hopes 
that i t wi l l help attract people from diverse 
professions to join as arbitrators.
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“ The framework allows businesses to benefit from technology-assisted dispute 
resolut ion methods and is part icularly popular among micro, small and  
medium-sized enterprises.”


